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Syllabus.

lands arenever held that the of suchhas been owners required
make them the histo safe for of neighbors’pasturage

If to his cattle tocattle. the owner chooses stray uponpermit
the lands he the risk theirof assumes ofothers, bybeing injured

into or mired in and the samemorasses;falling pits, becoming
rule the of ofto cattle a rail-applies straying upon wayright
road In view of the acompany. this with modifica-question,

the the seriestion, seventh in of instructionsappellants’
should have From what been itbeen has willsaid,given.

seenbe that the instruction for was andgiven appellee wrong,
should not have Thebeen of the courtgiven. judgment

is reversed and the cause remanded.below
reversed.Judgment

TugThe Montauk

v.

H.William Walker Co.&

op1. proceedings againstConflict inlaws—jurisdiction in rem boats and vessels.
vessels, strictlywith purelyContracts boats and relating to the internal com-

State, admiraltymerce a subjects jurisdiction,of are not of but are left to be en-
by the Stateforced tribunals.

vessel,2. If the a foreign (and pliesvessel be such is its character if it between
Stateone and another contracts withState,) contracts,made it maritimeare and

admiralty;must be vessel,enforced in the if she is a domestic and the contract
port, admiraltymade with her in jurisdiction,her home has no and resort must be

forhad its enforcement to the State tribunals.

3. the general assemblyact 1857. The act of of1857 the ofSame—of of
State,this authorizing proceedings in rem against vessels,and inboats favor of

persons,certain classes of is not in conflict with the of the Unitedconstitution
States, giving to courts of jurisdictionthe United States exclusive over mari-

contracts,time powerbut was a legitimate legislative State,exercise of the of the
subject entirely domestic,a wayon and in no affecting the trade or commerce

with States,other foreignor nations.
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respectthereto.pleadings—and presumptioninthe the The4. Jurisdiction—of
up collaterally, everyquestion pre-principle is, thatgeneral where the comes

generalsumption jurisdiction a court ofin of the ofis to be made favor
jurisdiction.

Cairo,city general,aof the of is court ofof Pleas5. The Court Common
presumptionlimited, applies to thatjurisdiction, and the court.though

acquired byfacts, aBut, jurisdiction is Stategivenwhere a state of6. on
admiraltycourt, court, a inon motion the court wherethe exclusion of anto

jurisdiction, jurisdictionalto for of theproceeding pending,is dismiss wantthe
affirmatively appear.facts must

court, generalby in a State ofSo, sought, proceedingit a even7. where is
vessel, by proceedamade with ajurisdiction, a contract boat orto enforce

affirmatively proceedings, that vessel wasrem, appear in the theing in it should
recovery sought,vessel, supplies is were furnishedthe for whicha domestic and

mayjurisdiction the courtport,at that of Stateher the home in order the
admiraltyappear thethe exclusion of court.to

Appeal of ofof the Cityfrom the Court Common Pleas
the H. Mulkey,Hon. JohnCairo; Judge, presiding.

below,in the court W.bya institutedThis was proceeding,
a warrantthe Montauk, by& Co.H. Walter against tug

in reference to16th, 1857,act proceed-under the of February
further factsand vessels. The arerem boatsinings against

in thestated opinion.

& forGilbert,Allen and Messrs. GreenMr. William J.

the appellant.

y theHouck,O’Mel ven & forMessrs. appellee.

the of the Court:deliveredJustice BreeseMr. Chief opinion

the Court oftoanThis was action of broughtassumpsit,
term,at the Octoberthe of Cairo,Common Pleas of city

steam Mon-& theH. Walker Co.1866, tugWilliamby against
16,of Februaryunder of thetauk, the act assemblygeneral
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called1857, “The Steamboat Warrant Act.” Scates’ Comp.
789.

A mademotion was to theby dismiss cause fordefendants,
ofwant which was and defendantoverruled; thejurisdiction,

further in bar of thesaying action, wasnothing judgment
rendered the boat and toagainst by default, assesseddamages
one hundred and nine thedollars, amount of the plaintiffs’
demand.

The error relied onto reverse the is,principal judgment,
in the of the Pleas.sustaining jurisdiction Common

It is contended the contract,that theby to enforceappellant
which these were ahad, was maritimeproceedings contract,
and the remedy confined to the courts of admi-exclusively

and maritimeralty jurisdiction.
We had occasion to examine and discuss this inquestion

the ofcase Williamson v. 46 Ill. andHogan, 504, reviewed,
to some theextent, decisions theof Court of theSupreme
United thereon,States arewhich found to have fluctuated very
much, the cases theearly of the Stateconceding jurisdiction
courts, while the later cases—that the Moses 4of Taylor,

and theWallace, 411, Hine v. ib.Trevor, 555—denied such
jurisdiction.

We have no inclination to over the wego again ground
intraversed that and state thecase, will conclusion atmerely

which arrived.we
The therein theirshowed, that theface,proceedings upon

steamer was a domestic thevessel, andproceeded against sup-
for the werewhich action was furnished at herplies, brought,

home port.
4the of the case of the General Smith,On authority

which that the of theholds admi-Wheaton, 438, jurisdiction
in where the have made or necessariescases beenralty, repairs

to a or to a the of thefurnished ship portsinforeign ship,
she not maritimeState to does the lawwhich belong, general

a lien on the as and the canclaimantsecurity,gives ship
III.43—47th
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in the to his but asmaintain a suit enforceadmiralty right;
theor in the State to whichto necessaries orportrepairs

the the localcase bywas governed altogetherbelongs,ship
isno unless itState,law of the as lien is implied, recognized

lienas our nostatute,that we waslaw, held, expresslyby by
and as nonethe forcreated contract furnishing supplies,by

were fur-thesecould be it would asfollow, suppliesimplied,
admi-ofat home a courtvessel,nished to a domestic her port,

the case was withinhad no andralty jurisdiction, consequently,
amust be remedythe of the State for therecourts,jurisdiction

andone,toand our act of was framedsomewhere, give1857
that theof character. We considered provisionsa summary

the,the ofthat but an ofof act were principlesapplication
ownerslaw the of vesselsattachment to case whoseordinary

of ona mode of service processare and was ratherunknown,
see,then norhis We could notthe owner through property.

the ofit is not fornow, legislatureswe whycan competent
service on the equivalentthe several States to propertymake

as effectual forto the and judgment.service on person,
of theof the Courtreason of the SupremerulingThe

thatto be founded onon this seemsquestion,United States
toof the United States whichof constitution givesclause the

with nations,to commercethe foreignpower regulateCongress
This8, article isthe several States. Sec. appaand 1.among

Co.The New Jersey Navigationthe case of Steamrent, from
wasHoward,6 where it392,v. Merchants’ Bank,The

incourt,of the admiraltythe exclusivesaid that jurisdiction
as closelyconferred on the nationalcases, government,was
it athe commercial beingwith the of power,connected grant

for the ofcourt, administeringmaritime instituted purpose
“ bethere seems tocourtthe says,law of the andseas,the

in someitsfortherefore, restraining jurisdiction,ground,
of the commercialthelimits ofthemeasure, grantwithin

it was21 ib. 216,Newberry,et al. v.And Alleninpower.”
a case wherenot extend todidtheheld, admiralty jurisdiction
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there was a of from in toState,a oneshipment goods port
another in the in TheState,same both Wisconsin.port being
libel that inin case stated that the question, weregoods

at the of the ofRivers, Wisconsin,Two in Stateportshipped
to be delivered at the of in the same State.Milwaukee,port

In vnanother from which was acase, California, proceeding
rem the of State thein District Court that steamboatagainst
Goliah, to recover a balance of for coal furnishedan account
the underboat the law of the steamboatCalifornia, being

in trade thewithin that court said:engaged State,exclusively
“We have determined to leave all these liens depending upon
State andlaws, not out of the maritime betocontract,arising
enforced the State courts. in theSo toby respect completely
internal thecommerce of which is the ofStates, subject regir
lation them contracts out itby ofmunicipal laws; growing
should be left be dealt with itsto own tribunal,”by Maguire
v. ibid. 251.Card,

itHere is theannounced as con-distinctly doctrine, that
tracts to thestri'ctly internal commerce arelating ofpurely

are notState, of but are leftsubjects admiralty jurisdiction,
to be enforced the State tribunals.by

If the be a vessel,vessel and such is itsforeign character
itif thisbetween andState anotherplies State, contracts

made it arewith maritime and becontracts, must enforced in
the if is ashe domesticadmiralty; vessel, and isthe contract
made inwith her her home has noport, admiralty jurisdiction,
and resort must be had itsfor enforcement to the State tribu-
nals. While the first of vessels aredescription connected
with the commerce the arebetween and entitled to theStates

and of such the arerights commerce, last and inprivileges not,
their movements do not affect such commerce. asEngaged

-are, in the domestic commerce athey wholly of State, con-
tracts with them are the courts of thecognizable State.by

The act of the of is not1857, therefore obnoxiouslegislature
to the raised aobjection is exerciseit,against legitimateb.ut
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on athe of the State, entirelyof legislative power subject
in trade commerce withdomestic and no the orway affecting

States or nations.other foreign
We have no more doubt of the of ourauthority legislature

into a material men to enforcedenact law a belien,giving
rem indomestic vessels commerce whollyagainst engaged

State,the of the than we have that havewithin borders they
men and mechanics,and to to materialauthority grantpower

in rema lien the aon they may erect,building by proceeding
the are a exercise of StateBothagainst building. proper

not in the constitutionfunctions, and conflict withlegislative
and no interference with the exclusiveof the United States,

nor incourts,of the admiralty conferring, anyjurisdiction
the andaré notmanner, courts,concurrent on Statejurisdiction

the announced in the cases of thecited,to doctrineopposed
in fulland and are withHine,Moses Taylor supra, harmony
of theof the Court United States.decisionsrepeated Supreme

inhad the view of theremains, court,The princi-question
here ?announced, jurisdictionples

thethe of v. Hogan, supra,In case Williamson proceedings
domestic vessel,the aon their face that vesselshowed .was

in her homewere furnished to her port.that theand supplies
The was therefore apparent.jurisdiction

There is noIn the before us there is no such showing.case
”Montarakthe “Tugof the record thataverment in any part

furnished herweredomestic or that thevessel,was a supplies
homewas herat her home or what port.portport,

makecourt will everythat theIt is insisted by appellees,
unlessthe had andthat court below jurisdiction,presumption

thevessel,ato bethis court the “tug” foreignpresumes
unlessthatinsist,further,stand; theymust andjudgment

averredisthe orrecord, somethinginappeal’ssomething
assumenotthis court willhadthe court notwhy jurisdiction,
a statethere beand ifthe had notbelowcourt jurisdiction,

with jurisdiction,or consistentof case conceivable possible,
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whenthis will sustain the socourt andjudgment, particularly
a motion is and and no bill ofmade, overruled,argued excep-
tions or other matters for review.preserved

The is statedgeneral trulyprinciple undoubtedly by appel-
lees, when the comes thatcollaterally, every pre-question up

is to be favor a courtmade in of ofthesumption jurisdiction
of The court common of theofjurisdiction.general pleas

is a ofof courtCairo, limited,city yetgeneral, jurisdiction,
and the to that court.presumption applies

In this the of wascase, madejurisdiction distinctlyquestion
dismiss that themotion to in andby court,appellant by

motion is in the record. The court in consid-fully preserved
motion,the to into thehad, necessarily,ering inquire subject

matter theof the filed from theaction; it,inpapers praecipe
to the no thatdeclaration, contain averment the was a“tug”
domestic and the werevessel, that infurnished hersupplies
home sufficient did not in theport; consequently appear* pro-

to set the court in motion. To that court it shouldceedings
have madebeen to thebyappear, affirmatively,proceedings,
that it awas case a State tribunal. Had thecognizable by

averred the fact that thedeclaration was a domestic“tug”
thevessel, and furnished her at hersupplies home inport,

the absence of all evidence to the thecontrary, jurisdiction
Avouldhave been andestablished, the of thefinding court,
there no bill of could not bebeing intoexceptions, inquired

this andby court, would bejurisdiction presumed.
In cases like this, where on a state ofgiven facts, jurisdic-

tion is a Stateacquired to the exclusionby court, of an admi-
theseralty court, facts must be on theaffirmatively stated,

that he claims awho must aver estab-principle it, andright
lish the He haveshould hisright. case,brought by proper
averments, within the law. This hashe not and con-done,

the must be reversed.sequently judgment
reversed.Judgment


